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STAHL, Senior Circuit Judge. In this appeal, defendant

Bevin Campbell challenges his convictions and sentence for
conspiracy to inport a controlled substance, 21 U S.C. §8 963;
ai ding and abetting the inportation of a controlled substance,

21 U.S.C. § 952(a); and conspiracy to possess a controlled
substance wth intent to distribute, 21 US.C. § 846.
Specifically, the defendant appeals from the decision of the
district court to admt out-of-court statements nade by his
al | eged coconspirators. In addition to these purportedly
incorrect evidentiary rulings, the defendant clains that the
district court erred when it denied his notion for a judgnment of
acquittal and/or his notion for a newtrial, because, defendant
mai ntai ns, the governnent failed to prove that he was part of a
conspiracy to inmport and distribute cocaine. Def endant al so
al l eges that his counsel was constitutionally ineffective as an
additional justification for a new trial. Fi nal Iy, defendant
argues that, if his convictions are affirnmed, his case should
be returned for resentencing, claimng that his sentence
violates the constitutional rule announced in Apprendi v. New
Jersey, 530 U. S. 466 (2000). As none of defendant's argunents
have nmerit, his convictions and sentence are affirnmed.



On Novenber 15, 1998, at approxinmately 8:30 p.m,
Noi yota Swi nson and Ann DePolo arrived at Logan Airport on a
flight originating in Janaica. Custonms officials observed
Swi nson pl ace two pieces of checked | uggage on DePol o' s | uggage
cart, and becanme suspicious when the two women then went in
separate directions. VWhen individually interrogated, Sw nson
and DePolo initially denied traveling together. The custons
agents then opened the wonen's |uggage, revealing 17 shanpoo
bottles containing nmore than 3.2 kil ogranms of cocaine. Upon
further interrogation, Sw nson and DePol o separately stated that
they were planning to neet a black man known as “Whoopy” in a
bl ack Lexus or BMWNoutside the international termnal. Sw nson
had a piece of paper with a phone nunber in her possession at
the time of her apprehension.

VWhen custonms officials went outside the term nal, they
observed Campbell, a black male, in a black BMN Canpbel |, at
t he request of the custonms officials, acconpanied theminto the
international arrivals building. He stated that he was there to
neet a friend, who was purportedly arriving on an 8:30 flight,
outside the KLM ticket counter. The custons officials soon
ascertained that there was no such incomng flight. Wen told
that he was possibly inplicated in a seizure of drugs fromtwo

wormren who had just arrived fromJamai ca, Canpbell deni ed know ng

-4-



t he women. But while he was being interviewed, the door to one
of the search rooms opened and Swi nson and DePol o positively
identified the defendant as “Woopy” and as the person who had
provided themw th the shanpoo bottles and their tickets to and
from Janmai ca. An interrogating agent asked Canmpbell for his
pager number, which matched the nunber on the piece of paper in
Swi nson's possessi on. I n addition, although Canpbell denied
goi ng by the nane “Whoopy,” he had a note in his possession
addressed to “Whops.”

Al t hough Canpbell was not detained at the airport, a
grand jury subsequently returned a superseding indictment,
charging himwith the three counts on which, after a seven-day
trial, he was ultimtely convicted to 121 nont hs' inprisonnent,
to be served concurrently, followed by 48 nonths' supervised
rel ease. The defendant appeal ed both his convictions and his
sent ence.

1.

Canpbell maintains that the district court inproperly
allowed the jury to consider statenments made by unindicted
coconspirators who were wunavailable to testify at trial
Pursuant to Fed. R Evid. 801(d)(2)(E), a “statenment [made] by
a coconspirator of a party during the course and in furtherance

of the conspiracy” is not considered hearsay, and nay be
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considered by the jury for the truth of the matter asserted.
Because of concerns about the reliability of these statenents,

however, the Supreme Court in Bourjaily v. United States, 483

us 171 (1987), announced that, prior to admtting a
coconspirator statenment over an objection, “a court nust be
satisfied that the statement actually falls wthin the
definition of the Rule,” neaning that “[t]here nust be evi dence
that there was a conspiracy involving the declarant and t he non-
offering party, and that the statenent was nade 'during the
course and in furtherance of the conspiracy.'” [d. at 175. The
party wi shing to offer these statenents to the jury nust first
denonstrate by a preponderance of the evidence that the
statenments fall within the purviewof the Rule. See id. at 176;

see also id. at 175 (noting that “prelimnary questions

concerning the adm ssibility of evidence shall be determ ned by
the court,” and the existence of a conspiracy is one such
prelim nary question) (quoting Fed. R Evid. 104(a)). District

courts inthis circuit, guided by United States v. Petrozziello,

548 F.2d 20 (1st Cir. 1977), which was decided prior to, but

consistently wth the Supreme Court's pronouncenent i n
Bourjaily, make these prelim nary gate-keeping determ nations

regarding the adm ssibility of coconspirator statenments during

so-called Petrozziell o hearings.
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Because the defendant failed to object to the district
court's ultimte determnation that the statenments were, in
fact, declarations by a coconspirator, we review the district

court's decision for clear error. See United States v. Myjica-

Baez, 229 F.3d 292, 303 (1st Cir. 2000). During Sw nson's
testinmony, but prior to the issue being raised formally by the
def endant, the trial judge explained to counsel at a sidebar
conference how he would proceed in deciding any questions

regardi ng coconspirator statenents:

Now, at this point, my attention has not

been called, | believe to any coconspirator
statenent that will nake it necessary for ne
to have such a hearing. | don't know
whether it will or not, but in any event, on
the basis of the evidence | have heard thus
far, t he proffer suggest ed in t he
governnment's opening statenment, it appears
to nme very likely, nost probable, that if |
hold a Petrozziello hearing, it will support

findings by a preponderance of the evidence
which is a standard | am supposed to use in
making the findings of conspiracy. So
unl ess you can call ny attention to sone
particul ar problemthat | amnot aware of, |
t hi nk the appropriate thing for me to do is
to receive in this evidence over objection
at this point.

See Trans. Vol. 2 (Afternoon) at 28. As denonstrated by this
excerpt from the transcript, the trial judge correctly
anticipated this issue and denonstrated his awareness of the

appropriate |l egal standard for making his determ nation.
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VWhen Swi nson began to recount for the jury the
statenents made to her by “Corey,” an all eged coconspirator with
t he defendant,! the government nmade the follow ng proffer in
response to defendant's objection:

Respectful |y, this statenment is being

of fered as a coconspirator declaration under

Federal Rules of Evidence 801(d)(2)(E),

Corey is a coconspirator, and the Court has

al r eady heard t esti nony t hat Cor ey

instructed the girls at Wl | aston Beach t hey

were bringing back flav in conjunction with

Whoppy [sic], and we would submt that this

is a probative statenent. It is being

offered for the truth of the matter asserted

as a coconspirator declaration.

ld. at 78. At that point, the trial court announced that it had
“al ready heard enough to have a viewthat it is nmore |likely than
not after | have heard all the evidence and hold a Petrozziello
hearing, that I will mke findings that this is adm ssible as

that [sic] coconspirator statenent . . . .” [d. Consequently,

the judge lifted the limting instruction that he had previously

1 During the trial, the government incorrectly stated
that Corey was an indicted coconspirator, see Trans. Vol. 2
(afternoon) at 78, when, in fact, he was an wunindicted
coconspirator. See Appellee's Brief at 9 n.5. Nevert hel ess,

this m sstatenent by counsel for the governnment is irrelevant to
our analysis, as Rule 801 makes no distinction between indicted
and uni ndicted coconspirators. See, e.qg., United States v.
Zi perstein, 601 F.2d 281, 294 (7th Cir. 1979) (“[I]t is well
established that co-conspirators need not be indicted, and a
fortiori need not be named, for the [Rule 801] exception to be

applicable.”).
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given to the jury regarding the consideration of this testinony.
When Swinson testified regarding statenments made by “Carl,”
“Dred,” and “Culture,” who were also alleged conspiracy
participants residing in Jamaica, the defendant renewed his
obj ection and again requested a limting instruction. The trial
court, however, accepted the governnment's argunent that these
statements were also covered by Rule 801(d)(2)(E), and told
counsel, “[If] you see a problemthat |I have not ruled on, you
may | et me know.” See Trans. Vol. 3 at 20. Upon the concl usion
of the evidence, and after charging the jury, the trial judge
reiterated his decision to admt the coconspirator testinony
without limtation, and confirmed with counsel that a fornal

Petrozziello hearing would not be necessary.?

As explained in United States v. Otiz, 966 F.2d 707

(1st Cir. 1992), the jurisprudence of our circuit requires that

the district court make its Petrozziello determ nation “at the

2 THE COURT: All right, now, one other thing that | want
to call attentionto is that | explicitly have deci ded
not to give any nodification of instructions on ny
evidentiary rulings during the course of the trial,
and no one has requested such nodifications, and in
those circunstances a Petrozziello hearing is not
required. | just wanted to be sure that everybody
under st ood t hat.

MR. FAHEY (DEFENSE COUNSEL): That's correct, your
Honor .

Trans. Vol. 7 at 112.



close of all the evidence.” |d. at 715 (quoting United States

v. Cianpaglia, 628 F.2d 632, 638 (1st Cir.), cert. denied, 449

U.S. 1038 (1980)). However, in Otiz, we also nmade clear that
a “defendant's failure to object to the om ssion of such an
express trial-end determ nation bars himfromraising the point
on appeal in the absence of plain error.” 1d. (quoting United
States v. Perkins, 926 F.2d 1271, 1283 (1st Cir. 1991)).

Her e, the trial j udge made hi s pr ovi si onal
determ nation regarding adm ssibility early on during the trial,
and reaffirmed his holding upon the conclusion of evidence.
Nevert hel ess, he did offer counsel the opportunity to request a

formal Petrozziello hearing. |In light of counsel's failure to

accept the Court's invitation, the defendant waived this
objection. Even if we assune arguendo that the defendant did
not waive this issue, we find no error, plain or otherwise, in
the Jlower court's decision to admt the coconspirator
statenents. Although the defendant correctly notes that a tri al
judge may not rely solely on coconspirator statenments to

establish the existence of a conspiracy, see United States v.

Sepul veda, 15 F.3d 1161, 1182 (1st Cir. 1993), here the court
had before it anple extrinsic evidence denonstrating that a
conspiracy existed. There was, inter alia, testinony that the

def endant had been in the vehicle with Corey, Sw nson and Avery
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Fortes,® and, while they were driving around, had instructed
Corey to tell the two wonmen why they were getting a free tripto
Jammi ca. The defendant also drove the two drug couriers
(Swi nson and DePolo) to the airport, gave them the shanpoo
bottles that they subsequently used to transport the drugs,
purchased their tickets for themthrough his friend G egg Bush,
told the two wonen not to be seen together while traveling so as
not to arouse suspicion, and told Swinson to braid her hair so
t hat she would | ook nore like a tourist. Along with the acts and
statements of the defendant hinself, the government offered
evidence linking the defendant with his alleged coconspirators
in the drug schene.# The district court did not commt error,
plain or otherwise, when it ruled that the governnent had
denonstrated t he exi stence of a conspiracy by a preponderance of
t he evidence and allowed the jury to consider the statenents of

uni ndi cted coconspirators without a limting instruction.

s Avery Fortes was originally offered the “opportunity”
to go to Jamaica, but chose not to go. Swi nson invited DePol o
to take Fortes' place.

4 For exanpl e, there was testinony that “Carl” and “ Dred”
pi cked Swi nson and DePolo up at the airport in Janmaica and
brought them to their hotel. Furt hernmore, the governnent

presented docunentary evidence of defendant's phone records,
revealing numerous calls made to Jammica during the tinme that
the drug transacti ons were consummted; part of an envel ope with
“Carl's” phone number on it, which had been in DePolo's
possession at the tinme of her arrest; and Sw nson's cal endar,
whi ch included the notation, “Wait for Carl.”
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The defendant argues next that the trial court erred
in denying his nmotion for acquittal and/or notion for new tri al
filed pursuant to Fed. R Crim P. 29 and 33, because, defendant
mai ntains, there was no evidence linking himto the conspiracy
char ged. The denial of a Rule 29 nmotion for judgment of
acquittal is reviewed de novo to determ ne “whet her any rational
factfinder could have found that the evidence presented at
trial, together with all reasonable inferences, viewed in the
i ght nmost favorable to the governnent, established each el enent
of the particular offense beyond a reasonable doubt.” United
States v. Richard, 234 F.3d 763, 767 (1st Cir. 2000) (quoting

United States v. Gabriele, 63 F.3d 61, 67 (1st Cir. 1995)). The

denial of a notion for a new trial, on the other hand, is
reviewed for abuse of discretion, provided that the notion is
not based on grounds arising subsequent to trial or due to an
all eged error in the legal standard applied, neither of which

applies here. See United States v. Freeman, 208 F.3d 332, 339

& n.6 (1st Cir. 2000).

In addition to the properly admtted coconspirator
statenents and the testinony of Fortes, Swi nson and DePol o, the
governnment offered substantial testinmonial and docunmentary

evi dence, discussed supra, Ilinking the defendant to, and
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suggesting that he was, in fact, the | eader of the conspiracy to
inport and to distribute cocaine. The fact that Sw nson and
DePol o may have been under the m staken inmpression that they
wer e being asked to transport marijuana rather than cocaine into
the United States is irrel evant because, based on the evidence
presented, a rational factfinder could conclude that the
def endant and his Anmerican and Janmmican (unindicted)
coconspirators were of one mnd in conspiring to inport and
di stribute cocaine.?® Wth the exception of his claim of
i neffective assistance, which is discussed infra, the defendant
has failed to offer any additional argument or evidence to
support his claimthat the trial judge abused his discretion in
failing to grant a new trial. The decision of the trial court
denyi ng both the notion for judgnent of acquittal and the notion
for a newtrial is hereby affirned.
I V.

Finally, the defendant suggests two additional grounds
of error. Defendant first argues that he is entitled to a new
trial because his counsel's performance was constitutionally
deficient. Second, the defendant mmintains that his sentence

must be vacated in light of the Supreme Court's pronouncenent in

5 The trial testinony of Fortes suggests that, in certain
communities, “flav” is comonly understood as a slang term for
cocaine. See Trans. Vol. 2 (norning) at 86.
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Apprendi v. New Jersey, 530 U S. 466 (2000). We di spose of

t hese argunents summarily, as the fornmer issue has been raised
prematurely and the latter is without nerit.
A.

In raising a claim of ineffective assistance of
counsel, the defendant alleges that his trial counsel (1) failed
to question two witnesses on their prior testinony regarding
their know edge of the conspiracy; (2) failed to raise the issue
of racial profiling; (3) failed to call defense wi tnesses; (4)
failed to argue the absence of proof of a conspiracy in the Rule
29 notion; and (5) failed to request a charge relating to the
perjury of a witness. However, “[t]he rule in this circuit is
that a fact-specific claim of ineffective |egal assistance
cannot be raised initially on direct review of a crimnal
conviction, but rmust originally be presented to the district

court.” United States v. Hunnewell, 891 F.2d 955, 956 (1st Cir.

1989). In order for the defendant's claim to be considered
fully, he must first build a record in district court
catal oguing his conplaints regarding his counsel's allegedly
faulty strategic choices and general performance. Ther ef or e,
any consi deration of defendant's i neffective assi stance cl ai mby

this Court is premature. See also United States v. Natanel, 938
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F.2d 302, 309 (1st Cir. 1991) (“We do not normmlly consider
i neffective-assi stance-of-counsel clains on direct appeal.”).
B
The defendant also alleges that the trial judge ran

af oul of Apprendi v. New Jersey when determ ning the applicable

penalty range under the Sentencing Guidelines, because he
cal cul ated the sentence based on the anount of drugs involved in
the of fense, even though a specific drug quantity had not been
included in the indictnent.® As this Court has held on nunerous
occasions, “[n]o Apprendi violation occurs when the district
court sentences a defendant below the default statutory

maxi mum” United States v. Barnes, 244 F.3d 172, 177-78 (1st

Cir. 2001); see also United States v. Robinson, 241 F.3d 115,

119 (1st Cir. 2001).7 The trial judge sentenced the defendant
to 121 nonths, which falls bel ow the statutory maxi num of 240

nont hs provided by the catch-all provision of the controlled

6 The defendant only disputes the propriety of his term
of incarceration. He did not raise any challenge to his term of
supervised release either at sentencing or in his appellate
brief.

! It is unclear whether the Suprenme Court contenpl ated
the inpact of its decision in Apprendi on the cal cul ation of
sentencing guidelines ranges generally, and drug violation
gui deline ranges in particular, where drug quantity is one of
the nost inportant variables in determ ning where a guideline
range will fall. Nevertheless, until the Supreme Court offers
us additional guidance, First Circuit jurisprudence on this
poi nt has been wel | -established.
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substances statute for offenses involving cocaine, 21 US.C 8§
841(b)(1)(C. Therefore, no Apprendi violation has occurred
and the defendant's sentence is affirned.
V.
For all of the foregoing reasons, we hereby affirm

defendant's convi cti on and sentence.

Affirned.
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